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UNITED STATES DISTRICL COURT 
NORTHERN DISTRICT OF NEW YORK 


MABEL M. CASE, - 
d/b/a CATE NURSING HOME, - 


and LOUIS:: UNGARO, - 
d/b/a PHILLIPS NURSING HOME, 


Plaintiffs, - 
-against- - 


CASPAR WEINBERGER, as Secretary - 

of the United States Department of -- COMPLAINT 
llealth Education & Welfare; - a 
BERNICE L. BERNSTEIN, as Regional - 

Director for Region II of the - 75-CV- 
United States Department of Health, - 

Education & Welfare; ALAN J. - 

SAPERSTEIN, Director, Office of - 

}Long Term Care, Region IL, HEW; - 

|| ABE LAVINE, Commissioner of the New - 

|) York State Departinent of Social - 

| Services; and JOHN LASCARIS, Com - 

imissioner of the Onondaga County - 


i _ * , P 
| Departinent of Social Services, ~ 


Defendants. = 
| 


' 
\ 


| 

| Mabel. M. Case, and Louise Ungaro, by their attorneys, 
! 

Michaels, Michaels & Wineburg, respectfully allege upon informa- 
| 

| . . - ° ~ 

tl tion and belicf and complain as follows 

I; one ‘ ;, 

i 1. ‘This action arises under the Fifth and Fout teenth 


Amendments to the Constitution of the United States subchapters 


¥VLIL and XIX of Chapter / of the Social Security Act (42 U.S.C. 


| 
| 


@ 1395 et seq. and 1396 et seq.), as hereinafter more fully appears 


Yhe matter in controversy exces ds. exclusive of interest and 


plaintiff. 


: the sum of Ten Thousand Dollars (910,006 00), for each 


scieeterienadiaimmeiaeansimmmsieatamemandbimenetns ema niteamemmioliememeammen:taneee Timea enemas rare memes ie teteactasia omen oade een tenia ced arienimemeemmeimmiaTamndmmenmmmomeneammeeemmemmmemmm mmm mmememaemnmemmeenemummat nmin oere EERE REELS IT ESTEE NEES 


ne ee ae 


\ 


| 


‘ 


2. In addition to 28 U.S.C. § 1331, this action is 
brought pursuant Co the review provisions of Chapter 7 of the 
Social Security Act (42 U.S.C. § 405. 42 U.S.C. § 1395 f£(c)), 


yursuant to the ‘ovisions of the Administrative Procedure Act 5 
i 


u.$.c. & 701 et seq.), pursuan to the provisions of the Declara- 


tory Judgment Act (28 U.S.C. § 2201), and pursuant to the pro- 


visions regarding Courts of Three Judges (28 U.S.C. § 2282, 


2284). 


3. Plaintiff, Mabel M. Case, is the owner and operator 


of the Case Nursing Home, @ skilled nursing facility located at 


119 Kirk Avenue, Syracuse, New York. 


4. Plaintiff, Louise Ungaro, is the owne1 and operator 


of the Phillips Nursing Home, a skilled nursing Facility located 


at 714 West Onondaga Avenue, Syracuse, New 


Ne York 
5. Defendant, Caspar Weinberger is the Secretary of 
the United States Departs nt of Health, Education & weitare CHEW) 
lmaintains his office in the City of Washington, D. C., ind is 


responsible for all actions, aperations, and det 


HEW.° 


6. Defendant, Bernice L. Bernstein is the R jonal 
Director for Region lL of HEW, maintain her principal office in 
the City of New York, New Youk, and is responsible for the ad- 
ministration of HEW's programs in Region IL which includes the 
entire State of New York. 


7. Defendant, Alan J. Saperstein is the Director, Ol 


fice of Long, Terin Care, Region I1, NEW ind 


the administration of HEW's programs in Region II regarding 


skilled nursing, fac ilities 


Ye 
8. Defendant, Abe Lavine is a Comnissioner of the New 
York State Department of Social Services,-maintains his principal 
office in Albany, New York, and is responsible for the operation 
of the State of New York's participation in the Social Security 


ra 


Medicaid Program, including certification of skilled nursing 
homes to HEW for participation in the program, and placement of 
Medicaid patients in such homes. 

9, Defendant, John Lascaris is the Commissioner of the 


Onondaga County Department of Social Services, maintains his 


principal office in the City of Syracuse, New York, and is re- 


sponsible for the operation of the Medicaid Program and the 
placement of Medicaid patients in ski lled nursing facilities 


Onondaga County. 


10, Both plaintiffs, as operators of their respective 

‘reine homes, have for many years been providers of services as 

nursing, nomes, Trct\ ! inany yedle J y 7 5S od as 
‘ ‘ e ‘ . . xf . ° i a ¥ hh - - 

sl illed nursing faci lities in the Medicaid Program and have re- 


ceived State Federal reimbursement pw suant thereto, 

ll. Both plaintiffs have always and do now serve prin- 
cipally tedicaid paticnts, and if denied participat ion in the 
Wedicaid Proyrem, will be for ced to close; 21 of the 26 patients 
in the Phillips Nu sing, Home, and 13 of 21 patients in the Case 


Nursing, Home are Medicaid patients. 


12 Pursuant to 42 U.S.C. § 1396a(a) (28), a subchapter 


XIX or Medicaid skilled nursing Facility must sat isfy all the 


facility, as set forth in 42 y.8.¢. § 13595n4). 


Ne) 


13. 42 U.S.C. $ 1395x(j) (13) requires that a skilled 


nursing facility meet the Life Safety Code of the National Fire 


Protection Association as applicable 


requirements of a subchapter XVIII or Medicare skilled nursing 
! 


to nursing homes, but pro- 


vides that the Secretary may waive srovisions of such code which 
| > 


~ 


slied, would result in unreasonable hardship upon a 


| 
| 
| 
sing home, if the granting of such waivers will not adversely 


14. On March 25, 1975, either the HEW Region IJ Office 


2 


of the Regional Director, or the Office of Long Term Care, de- 


termined and advised that plaintiff, Mabel HM. Cases Case Nursing 


Home did not meet the provisions of the Life Safety Code, that no 


& that New York St 


| waivers would be granted, and ate authorities 


were requested to take appropriate action, 


New York State Department o£ Social Services, 


{ Nursing Home, but not 


§, 1975, and not received unt i} on. ox 


about April 11, 1975, notified Case Nursing Home that effective 


| 
by letter dated March 25, 1975 to the Case M 
| 
j 
| 


| F F . : ear x ; 
|! April 12, 1975, 1t was no longer certified as a provices of 
it] 
| 
1f = > rc e ° P . e - ° 
i! skilled nursing facility services for Medicaid patients; and 
| b J t , 
1 that prior to May 12, 1975, it would be contacted by the Onondaga 
1} 4 
} County Department of Social Services to arrange for the transfer 
\| 
} 
' 
' 


HW of Medicaid patients. 
16. Regarding the Phillips Nursing Hone, and plaintiff, 


Louise Ungaro, either the Hiw Revion LJ OF fice of the Regional 
&> , i &> 


Director, or the Office of Long*Ter letermined and advised 


mere es ns = 


Phillips Nursing Home that it did not meet the provisions of the 


Life Safety Code, that no waivers would be granted, and that 


State authorities were being requested to take appropriate action. 
17. Upon information and belief, on or about April 8, 
1975, the State of New York Department of Social 


Services acted 


to decertify the Case Nursing Home, and 
x & 


‘ ordered the removal of 

Medicaid patients therefrom, although it has not yet notified 
? © ¥ 

Phillips Nursing Home of the same. 


18. Prior to July 1, 1973, the New York State Depart- 
ment of Social Services had the authority to grant Life Safety 
Code waivers for Medicaid nursing homes (42 U.S.C. S$ 1396a(a) (28) 
(F) (id). | 

19. In 1971, -both 


plaintiffs and numerous other nursing 
homes were advised by the New York State Department of Social 


Services that. their 


til 


participation in the Medicaid Program was 
being texminated for Life Safety Code violations, and said depart: 
ment refused to provid » hee 


arings regarding said terminations, 


20: Federal litigation subsequenthy 
\ b 


that facilities could not be terminated from participation in the 
Medicaid Program without first being afforded an adversary hearing 
to determine their cligibility for waivers, nor, in effect, during 
judicial review of the decisions rendered as a result of said 


hear ings. 


ranted a hearing 


io 


without a hearing offices appealed then withdrew the appeal 
é , rk , es 


when the New York State Attorne: GCanerake Ss of 


fice relented and 


agreed that she was entitled to a proper hearing; she then parti- 
} - . . - . 
ii cipated in a new hearing before a hearing officer, but no de- 
a : 
1} cision has yet been rendered. 
| 
m +s ° << . : 
i. 22. The Phillips Nursing Home was granted a hearing, 
i} brought an Article 78 proceeding, and appealed, and the Appellate 
| 
i] Division remanded, ordering that the home be given an opportunity 
| 
| to present evidence of correction of deficiencies, and entitle- 
It 
i. ment to waiver. 
1 
1} 23. On July 1, 1973, the Social Security Act was amended 
| 
| - 
4] LO give the Secretary of HEW the authority to grant Life Safety 
a . ° os } m ee a9 Piaad ) ‘ r Oo? 
1] Code waivers, rather than state authorities. Public Law 92-603, 
| 
‘ Ss f ’ ’ ’ e jQ¢ ’ » c 5 ° “ 
ins 246; 42 U.S.C. 1396a(a) (28), and 42 U.S.C. 3 1395x(j) €13)). 
I ) 
| 24. ‘Thereafter, Phillips Nursing Home litigation was 
{| dismissed, on motion of the Attorney General, as moot, the state 
i | 
| taking the position that since it no longer had the authority to 
| | 
{ . . 1 . . . 
ie it waivers, it should no longer be obligated to give hearings 
| regarding granting of waivers. 
25 [n October, 1974, both plaintiffs were advised 
| regarding their respective nursing homes by HEW Region Il offi- 
| | 
i} eclals, that it had the authority to grant waivers, that the Long 
Fase Care Office had made a reco: ndation that the respective 
| 
? | | facilities had Life Safety Cede violations, wese not entitled to 
| 
| ; 
| ijwaivers, and that the respective facilities might request a 
| review of their recomnendation before the propram director, 
| Office of Long Term Care, within seven days. 
i 2.6 In December, 1974, both plaintiffs attended such a 
f 
| | review in N York City, with counsel, but uch review consisted 


hb 


1 | 
; 
|| 
1 | 
only of informal discussions with some Region II attorneys and 
ne Aff meibers; the review was conducted by the assistant to the 
i fi director, Office of Long Term Care; it did not provide the 
| | 
! em 7. 
| plaintiffs an opportunity to present sworn test imony by Fire 
Safety Code expert witnesses which they had brought to the meeting 
J i J é 
| iinor to confront or cross-examine the witnesses against them, nor 
YY ? 
| ; , ; , 
|i to determine what evidence or what standards were being relied 
| 
it upon regarding their respective denial of waivers; the understand- 
| 
|i} ing of the plaintiffs, as a result of these review proceedings, 
| 
| jj was that they were to informally present correction plans, which 
| |} they could subsequently further discuss with Region If authorities, 
| 
A . . 
| in a "give and take" atmosphere. 
| | n- C,,1 “a ea, a 2) = i 1 - 
27. Subsequently, in March and April, as hereinabove 
' 
! | 
} alleged, without further discussion or warning, they were no- 
|} tified that requests for waivers were denied, and that Medicaid 
| 
| , a ie ae 
| patients would be removed; it appears “hat one of HEW's grounds is 
4 j 
! that no wood frame nursing home is entitled to 2 waiver, which 
| | ground is legally erroneous 
| 28. The defendants have refused to grant any type of 
| J hearing other than the above leged informal meeting, on the 
' | 
' a ° e . 
| fl rr OULLE that hearing rights are only available to Medicare pro- 
| ||) viders, and not Medicaid providers, 
| 
ACTION AGAINST 
29. and reallege the allegations 
| 
} } , OY 
cont. >d in paragraphs lL through 2 


% 


30. Jefendants have violated the rights of the plaintiff 


under the Pifth and Fourteenth amendments to the Constitution of 


the United States, in that they are depriving the plaintiffs of 


property in taking away their income from Medicaid patients and 


forcing the plaintiffs to close their respective nursing homes 


"'» 
ing the plaintiffs of liberty by attaching to the 
he ill reputation of Operating nursing 


regard to fire, all without due 


law in that defendants failed and refused to afford 


and opportunity for a hearing, and ~ 


more particularly: 


(a) Timely written notice of its determination 


’ 
1 , 2 ‘ F 2 alee ae = 
(b) Disclosure to the respective plaintiffs of 
the evidenc: against the regarding denial of their re- 
quests for t Lvers 


(c) An opport unity for plaintiffs to 


1 
ACQverse tne Ts 
\ x } ’ ’ } 
(ec) A hearing ‘YY Which 18 neutral and detached 
, 
ind that does not inelud | NS responsible for in 
} > 

vestigations of nursing | 7 OY persons who assert charges 
} ! 1 ry. 4 ' 
based on such investie ons; 

é ’ 


ree 


evidence 


iders 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


MABEL M. CASE, 

d/b/a CASE NURSING HOME, 
And LOUISE UNGARO, 

d/b/a PHILLIPS NURSING HOME, 


Plaintiffs 
CIVIL NO. 75-CV-184 
-against- 
CASPAR WEINBERGER, as Secretary ANSWER 


of the United States Department of 
Health, Education & Welfare; 

BERNICE L. BERNSTEIN, as Regional 
Director for Region II of the 

United States Department of Health, 
Education and Welfare; 

ALAN J. SAPERSTEIN, Director, Office 

of Long Term Care, Region II, HEW; 

ABE LAVINE, Commissioner of the New 

York State Department of Social Services; 
and JOHN LASCARIS, Commissioner of the 

Onondaga County Department of Social 
Services, | 


Defendants 


Defm dant, UNITED STATES OF AMERICA, acting through 
Caspar Welnberger, as Secretary of the United States Department 


of Health, Education and Welfare, and Bernice L. Bernstein, as 


Regional Director for Region IL of the United States Department 


of Health, Education and Welfare, Alan J, Saperstein, Director, 


| 
Office of Long Term Care, Region II, HEW, by James M. Sullivan, | 
Jr., United States Attorney, in and for the Northern District 
of New York, James E. Cullum, of Counsel, for its answer to the 
plaintiffs’ Complaint, states as follows: 
1. ADMITS the allegations contained in paragraphs 3, 4, Ay 
Pa ae ee Pre ke 14, 16, 19, 23, and 25. 


2. DENIES the allegations contained in paragraphs 2, 7, and 
23. 


3. DENIES knowledge or information sufficient to form 
a belief as to the allegations contained in paragraphs 1, 9, 
+ 11, 15, 17, 21, 22, and 24. 
4. DENIES the allegations contained in paragraph 10, 
except to the extent that the respective nursing homes received 
reimbursement from the State of New York. 
5. DENTES knowledge or information sufficient to form 
a belief as to the allegations contained in paragraph 18, except 
to the extent that the authority to grant life safety code 
waivers for medicaid nursing homes was vested in the State of 
New Yo) 
6. DENIES the allegations contained in paragraph 20, 
except to the extent that the rulings and opinions of the Federal 
Courts in litigation referred to therein speak for themselves. 
7. DENIES the allegations contained in paragraph 26, 
except to the extent that the review was conducted by the assista 
to the Director, Office of Long Term Care. 
8. DENIES the allegations contained in paragraph 27. 


except to the extent that waivers were denied. 


FOR A FIRST CAUSE OF ACTION 
9, REPEATS AND REALLEGES each and all of the allegations 
contained in paragraphs 1 through 9, of this answer with the 
same force and effect as if herein fully repeated. } 


10. DENIES the allegattons contained in paragraph 30. 


FOR A SECOND CAUSE OF ACTION 


11. REPEATS AND REALLEGES each and all of the allegations 


contained in paragraphs 1 through 10 of this answer with the 


. -e force and effect as if herein fully repeated. 

12. DENIES the allegations coutained in paragraphs 32, 
35, 36 and 37. 

13. DENIES knowledge or information sufficient to form 
a belief as to the allegations contained in paragraph 34. 

14. DENIES the allegations contained in paragraph 33, 
except to the extent that the provisions of the statute set 


forth therein speak for themselves. 
FOR A THIRD CAUSE OF ACTION 


15. REPEATS AND REALLEGES each and all of the ailegations 
contained in paragraphs 1 through 14 of this answer with the 
same force and effect as if herein fully repeated. 

16. ADMITS the allegations contained in paragraph 42. 

17. DENIES the allegations contained in paragraphs 39, 41 
and 43. 

18. DENIES the allegations contained in paragraph 40, 
except to the extent that the statutes referred to therein 


speak for themselves. 
FOR A FOURTH CAUSE OF ACTION 


19, REPEATS AND REALLEGES each and all of the allegations 
contained in paragraphs 1 through 18 of this answer with the /| 
| It 
same force and effect as if herein fully repeated. 
— 
. ad > 


’ , aes of fl 
20. UENIES the allegations contained in parag aphs46, 47 


: $ 4 ‘ 3 wt S 
24, States that the allegations contained in paragraph 45 


are corclusions of law. 


FOR As FLRMATIVE DEFENSES 
| FOR A FIRSY SZPARATE AND DISTINCT ATFIRMATIVE DEFENSE 
! 
The complaint fails to state 4 claim against the Federal 


defendants upon which relief can be eranted. 
«<2 


FOR A SECOND SETARATE AND DISTINCT AFFIRMATIVE DEFENSE 
That if there is a hearing requirement on the issue of 
granting waivers, the Federal defendants have satisfied said 


requirement. 


FOR A THIRD SEPARATE AND DISTINCT AFFIRMATIVE DEFENSES 


The findings cf the Secretary of Health, Education and 


Welfare aze supported by substantial evidence and are concl 


WHEREFORE, defendant, UNITED STATES OF AMERICA, acting 
through Caspar Weinberger, Bernice L. Bernstein and Alan J. 
Saperstein demand judgment dismissing the complaint of the 
plaintiff herein, together with the costs and disbursements of 


this action. 


JAMES M. SULLIVAN, JR. 

Jnited States Attorney 
Northern District of New York 
U.S. Post Office & Court House 
Syracuse, New York 13201 


BY: 
CUSTAVE J, DiBIANCO 
Assistant U.S. Attorney 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


en a 


MABEL M. CASE, d/b/a CASE NURSING HOME 


nd LOUISE UNGARO, d/b/a PHILLIPS NURSING 
HOME, 


Plaintiffs, 


- against - 


CASPAR sepsis as Secretary of tha 
United States oartment of Health Edu- 
cation & Wi fares RERNICE L. BERNSTEIN, 
as Regiona “pirector for Region If of the 
United States Department of Health, Edu- 
sat oh & Walfare; ALAN J. SAPERSTRIN, 
irector, Office of Long Tern Cara, Region 
I, HDW; ARS LAVING, Commissioner of the 
New York State Department of raps Ser- 
vices; and JOHN LASCA RIS, Commissioner of 
tha Onondaga County Secertiannt of Social 
Services, 


i oe | 4 a 


He’ andants. 


seecins <scelpccentae tae ALDI ONO TT anne eed 


ae 


ee 


eo 


oo 


ANSWER 


75-CV-1384 


Defendant, Abe Lavine, by his attorney, Louis J. 


Lefkowitz, Actorney General cf the State of 


answering the complaint herein: 


wat vow ert 


paragraphs numbered "3", "4 4 2 + F # dl ace 


wat nyo" wan” “oon noan poqr no wM 
L8” » 19 , be ¢ a ’ 24 ’ 253 ’ 31 ’ 


Admits the allegations cont 


lew York, 


’ 


aine a an 


ios AS Reale “12" 


and "44". 


§SCOND: Yenies tne allegations contained im 
poragraph3s numbered "1", "2", “y9* "20° 


ae. 2. Tae "35", "36", ei” aaa "35" » "40", “4°, 


"36", "47", and "48", 


THIRD: Denies information sufficient 


belief as to the allegations contained in parag 


ai 5 i A Se "36", "25" » "26", Lidl a (Ba and #99". 


FOURTH: Admits tne allecations contained in para~ 


pn eee 


graph nunbered "3", except denies so much there 


i 


"30", 


“A2" 
4 ’ 


' " nv cnn 
‘437, "AS" 6 


to form a 


raphs numbered 


jm Ap 


as reads, 


"and placement of Medicaid patients in suc omes. 


°IFTH: Admits the allegations contained in para- 


- 


graph numbered "9", except denies 5° much thereof as reads, 


"4n Onondaga County". 


SIXTH: Admits the allegations of paragraph 


. 


numbered "15" except so much *hareof as reads, "and not re 


iJ 
I 


ceived until on or about Apxvil*, 1975. 


Denies the allegations of paragraph 


numbered "21", except admits so much thereof? as reads, 
“[p}laintiff, Mabel Casa was firat granted a hearing without 
a hearing officer, appealed", and avers that plaintif£ Case 
stipulated to discontinue her appeal pending a new hearing, 


which nearing was held, but no @ecision renderad because of 


the change in federal law, Public Law 92-603, § 246, effective 


July 1, 1973. 


EIGHTH: The Court lacks jurisdiction of the subject 


matter of this action. 


SECOND DEPIENSE 
NINTH: The Court lacks jurisdiction oF the person 


of defendant Tavine. 


mtITR PATRI CP 
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MrT Ly 


TH: The complaint fails to state a claim against 


defendant Lavine upon which relief can be granted. 


WHERRPORE, defendant dei ands that the conplaint 

herein be dismissed together with the costs and “isbursements 
/) 
of this action. f 
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QT: Ms. Blum, gentlemen, as I indicated 
earlier in the proceedings, and for the reasons that 


I stated, I intend to decide this case by dictating 


my dacision onto the record rather than writing a 


cer taking it back to my chambers with me. 
The reasons I think I stated and are obvious, 


> 


that an undue delay would be encountered by reason 


of my schedule, and that is the only practical way 
to dispose of the matter. 


I have had an cnoortunity to examine the pleading 


the affidavits, exhibits, transcript of the proceedings 


before the Secretary, stipulations chat were entered 


H 
i 
1e evidence that was 


1 


introducec 


all cf the material submitted by all the parties. 
Fortunately for my digestive tract it has been 
fed to me over the past week, I believe, in small 


| 
segments, so that I could go over it and digest it. | 


U 

“hea decision that I will dictate will include my | 
findings of fact and conclusions of law. 
Hi 

he matter started on April 28, 1975 when an | 

| 


order to show cause was returnable before me. ‘The 


cause was initiated by the Plaintiffs. First it asked 


| 

| : | 
order sought the following relief. The order to show 
| 

| 
for the convening of a three judge court to enjoin the | 
! 
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eration of 42 USC 


co d 


and determination 


Case Nursing Home or 
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it further restraine 

- : nie . te} 

g reimbursement to t: 


or otherwise 


changing the status of th 


sought by 


£ :- ae m1 em AAR hwone 
granted was not quite a3 broad, 


Medicaid patien 


“nea status quo 


defen 
ative h 


prior 


. 
junctiv 
of the 


ts and 


abil oe 2 


ed that as something beyond either the 
jurisdiction of the Court to oruer. 
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The parties by stipulation deferred the motion 


to convene the three judge court pending the hearing 


to be conducted by the single judge on the matter that 


the parties agreed could be heard by me and were heard 


e 
fF 


by me this morning and this afternoon. 


Federal question jurisdiction, 28 USC section 1331, 


under the review provisions of Chapter 7 of the Social 


05 and 42 USC section 
1395 (2) (£) (c), and pursuant to the provisions of 


the Administrative Procedure Act. It also alleged 


Declaratory Judgment Act and the three jJudage court 


In their brief but not in their complaint they 


ascerted 28 USC 1361, mandamus as a jurisdictional 


For the purposes of this case I will treat that 


claim as though it were an allegation in the complaint. | 


- -4 - — rT wy # + Po ; y . 3 any +f Fo ne 
Practically I don't think it makes any difference, I 


32 


think I can take cognizance of any jurisdictional 


The Plaintiff's case and Phillips are owners and 


operators of skilled nursing home facilities in the 


city of Syracuse, New York. Hereafter they will be 


referred to singly and jointly as plaintiff or 


In the com- 
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plaintiffs. The def 


iv 


ndant Weinburger is Secretary 


of the Department of Health, Education and Welfare. 


sab 


The defendants Bernstein and Sape 


a] 
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or] 
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2 Health, Education and Welfare officials. Those 


‘a ae a ~ = p ae ee 
Gefendants may be referred to as Federal defendants. 


They are charged with the responsibility, among other 


things of the administration of HEW's programs ir 
Region 2 of which this is a part concerning skilled 


nursing facilities. 


Defendant Lavin is Commissioner of New York State 


Department of Social Services and may be referred to 


Lascaris is Comniissioner of the Depart- 


ment of Social Welfare of Onondaga County and may be 
referred to as the County defendant. 


Plaintiffs as operators of the Case and Phillips 


Nursing Home have been providers of services as skilled 


nursing facilities in the Medicaid program and have 
received State and Federal reimbursement, pursuant to 


that program. 


The overwhelming number of patients in their 


nursing homes are recipients of Medicaid benefits. 


Medicaid patients, 20 out of 26 at the Phillips home 


are used for Medicaid patients. 
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an || The plaintiffs contend that they will be unable 
to continue in business without the Medicaid patients. | 
\ 
; | 
i ‘ | 
i The Social Security Act requires that a skilled | 
| 
iar nursing facility comply with the Life Safety Code of 
y 
| . ‘. ae rae P 9 P 
> | the National Fire Protection Association in oraer to 
| 
oO | . 
| qualify as a Medicaid provider. 
ss | 
i The Act states, however, that the Secretary of 
S NEW may waive the provisions of the code which if 
1} 
9 | cigidly applied would result in unreasonable hardship } 
U | : 1 i | 2.1% 1 3 } 
upon nursing homes, provided that granting cf such 
mS waivers were -- vould not adversely affect the health 
| 
aa and safety of the patients. ’ 
a 
rior to July 1, 1973 the authority to issue | 
| + ; } 
4 Ff , mA i Zin tae apes as 
I waivers of violations of the Life Safety Code resided | 
I! | 
oe in State authorities. Both plaintiffs were members of 
Ti 
16 the plaintiff class in Maxwell against Wyman which 
| 
~ | eid , — AE 
| was a case over which I had original jurisdiction, and 
} 
| : : on . . 
| a reversal in part and affirmance in part, and subse- 
¢ | I 
a | quently a supplement was reported 2s Maxwell agains | 
| : 
| ‘ co ’ . H 
0. Wyman, 453 F (2a) 1146, and supplemented by 4738 F (2d) | 
2 | | 
| Loess 
| ny 
2) } 
| As members of that class the plaintiffs at that | 
5 | : ‘ . ae ; ‘ ‘ ree | 
; time had been denied waivers by the State agency with- 
F | 
| out hearings. | 
| 
| | 
1 
25 | 
| Pursuant to the rulings in Maxwell, the plaintiffs 
| ray ~ 
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were granted hearings which resul in a denial of 
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waivers. On appeal to the Appellate Division, Phillips 


was remanded for further 


injunction. As I re 


4 + - fo 1. - 
$ 4€iG not have at 


At that time I denied what was 


Find that the 


- > - 7 fier OF 
masoOnable probability of 


success, I did find, however, that they failed to 
demonstrate irreparable injury, and I was reversed 
in that respect. 

To get to Phillips, after the case was 


—_ PB Sera ae oe 4} . _ << 
occured pecause of the change or 


1973 transferring the authority to grant waivers, or 


reimbursement. 


os 


the hands of 


As I have indic: 


the placing of authority 


the Secretary rather 


the required plan for State 


‘nak olhace 2 the order of t} Annellat 
lever took place, and the order of the Appellat 


Division was vacated 


pape wir 7 + = 
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1973. 
Home was denied hearings, or denied 


rather, after a hearing which Case alleged 


to be defective because for various reasons among 
others, the fact that there was no hearing officer 


oresent and there was no sworn testimony. 


In lieu of litigating the validity of the hearing, 


stipulated that a hearing de novo be held. 


hearing was held shortly before July 1, 


decision had been rendered prior to the 


the matter has never been 


amendmant of 


decided. 


'T} c 
2Hexre 


were various motions made be*. 2 me in the 


Ma:well case with reference to the judgments that were 


entered, and among them was an order dated May 3, 1974 


in which I continued the injunctive relief which had 


been granted pursuant to the opinions of the Court of 


Appeals to which I have averred until, and this is a 


quote from the order, that is, I continued it insofar 


as persons situated such as the plaintiffs in this 


action were that had matters pending before the 


Courts -- well, I didn't actually continue it, I have 
to withdraw that, it was phrased in the negative, the 
injunctive relief continued by its own order, I ter- 
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was 


to the waiver, if I am 


me cy 4 ey ps -%4 
constituted the 


the Sscretary purs 


3. That is, as you 


2 deacertification of the 
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Up to that time 


end of 1971 until the 


; el + 1 h - 
@ under attack here 


P 
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aavi cd that the long 
rac neanded that the 


attended such a review 


ogram Director's Of 


that proceeding is 


ii James P. Regan wa 


termin 
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uant to 42 USC section 1395 (4) 


know, the Medicaid section that 


incorporated into the Medicare Act with reference 


Consequently, 
slaintif£3 nursing homes 


ation of the Maxwell injunction. 


Erom sometime in 1971, toward the 
3 determinations that 


' 


: 
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, these nursing homes were operat 


injunctive rellef granted on the 

jinst Wyman. 

overmber 1374 the plaintiftis were 
2xrm C office of HEW had 

plaintiff's facilities be denied 


c 7 <7i Al Ari ®<- Al - 
Y Coase violations waicn are 


sre also advised that they could 


this recommendation before the 


age eee fs 
long texm care. 


So 4 % “A1% 2 
fs with counsel 


Plaintiff's 


nd was permitted to present 


simony of the Fire Safety Consultant! 


s received. 


The k£-anscrip 


In addition, the plaintiff was offered the 


| 

i} 

zs | 

opportunity to question Federal and State officials 
| 


| | 
present. None of the questioning or testimony was ) 
| | 
J under oath. | 
) f woth during and subsequent to the review, Plain- j 
| | 
re tifis were permitted to submit plans for bringing the | 
| 
} a : P P : . - : | 
| facilities more closely into compliance with the Life | 
| | 
8 | i 
} Safety Code. 1 
{| i 
Hy] 
9 | In March and April 1973 the plaintif£s were noti- | 
| 4 
10 «tl fied by the defendants Saperstein that their request i 
| . 1 
| 
ll | P . (i . : : ; 
¢ waivers were denied and the Medicaid patients would) 
' 
1» I i 
: | ) removeu. i 
(| 
Py Prior to issuing -- } 
} i, 
| I 
| , A | 
i MR. DiBIANCO: That was 1375, Your Honor. 
i v 
| 2Hi, COURLS Yes, March 25 and April 3g, 1975. | 
u 
16 | i 
I Prior to issuing its letter denying the waivers, 
7 | the defendant Saperstein had neither listened to the { 
} 
\ 
18 j 
tape recordings of the proceedings of December 1974 I 
19 l,ay 4 . e ‘ ; - $ | tr ’ | 
nor had the tapes ~*en been transcribed. He had re- | 
iH \ 
9 ‘ . - ” 
” viewad the substance of the proceedings with Morton C. 


2] Burkowitz, his assistant staff officer of Long Term 


| Care Standards and Enforcement, who was the presiding | 


officer at che New York City proceedings in December, 
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In that proceeding, and in the transcript of tha 
proceeding, it appears that Mr. Burkowltz identified 
} on the record as "Staff O r Long Term 

—— - ~~ re Sais ees ' 
Care and Pres iding Officer.” 

The letter giving tne plain 's notice of the 
review stated that the regional long term care 
director would preside. 

Although all the parties at the proceeding iden- 

lves on the record, no objection was made 


’ A x ~ 2 _ 
to the fact that Mc. Saperstein, the Director, 


was not 


AS Aa action, the local 
official at was first the Stat 
and then + re instructed to and 
hay v t Medicaid patients 
should be removed from their facilities on May 12 


1975 in Case, and May 30, 1975 in Phillips o: 


basis of the refusal to grant waivers and finding oi 


GQisqualification. 


. 7 . 4 ’ 


chat they had been denied the due process in 


tif—E- 3 main thrust is thair con 


ental of waivers to which they are 


recommendation that waivers not be granted, and were 


given an opportunity to present evidence just 


| | 

the grant of such waivers, that the review afforded | 

: 2 | by HEW did not meet the requirement of due process. | 
| | | | | 

: 5 tf They further contend that thcy are denied equal 
sf | 


protection because a skilled nursing home facility 


6 the ri 


| 

| 

| 

a s th 4 oe - way hb | 

am | under the Medicaid Program is afforded by statute 
ght to certain hearings and review procedures | 


2 | upon disagreement with an administrative determination, 
| | 
\ while as to Medicaid provisions, the law is silent as 
| 
9 : to hearings and subsequent reviews of adverse admin- | 
10 istrative findings with reference to the grant of | 
| fire code waivers. 


I Raversing the position, the plaintiffs contend 
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a that the Medicare provisions for review apply to and 
I ; , ; ee , 
| are incorporated in the Medicaid provisions, and con- | 
15 | { 


sequently they have been deprived of the hearings and | 


16 | a Oren € eine baw hu fanmenectannal . 4 ~~ { 
} eviews given them by Congressional mandate. | 
i 
iy | Then plaintiffs make the additional contention | 
| | 
% } o -. 2 } a Af * * i 
is | that the defendants actions should be set aside under 
| 
| U 
9 | | ees ae ah rs 
: | the Administrative Procedure Act. f 
20 | 
% | Tha Federal defendants take the positicn that 1 
y 
| : . : = ‘ ae . . | 
21 no pretermination of waiver ability hearing is required), 
i t 
22 | and if any due process attaches prior to the determin “| 
| | 
crt 
| tion of non-waiverability, it in fact has been afforded] 
a ee 
i the plaintiffs. 
| 
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administrative hearing and -- with administrative and 
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5 ial review thereof." | 
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A fair reading of the complaint asa a whole compell+ 
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sl me to include that the real objections of the plain-| 
tiff is failure of the Secretary to issue regulations | 
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er to govern his conduct so as to provide for an ad- 


rarsary hearing prior to the denial of waivers which 
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Lligibility as a Medicare 
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i ratne2 yocuous, section 1396 a 28 o£ Title 42, 
which in fact doas little more incorporate -- little 
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ection 1395 (3) 13, and thus 


includes compliance with the Life Saxrety Code as a | 


qualifying condition of a skilled nur sing 


to grant waivers under specified conditions. i 
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This appears to be an attack on the omission in i 


»cocaedural machinery for j 
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discretionary authority. It does | 


not appear to me to be an: ttack on the act of Congress 
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THE COURT: OF course I an aware of that, I have 
contributed to the delay by piling uo a lot of reserve 


G@ecisions in social security cases. In most instances 


they a@on't do any harm because the money is going to 


the administrators. But I think they could arrange 


for that in 90 days. I don't know if there is any 


provision for a preference, but I think we would give 


it a preference and if there is something wrong with 


it you can seek a further stay. 
LA PARO: If we could help the county to 


2 extent, wouldn't it be possible to toll the 
; iy period while the stay was in 
Pf £ 
fFect from April 28 to May 7? During that period 


of time, the county couldn't do anything to effect 


4 


the cha ny Of the patients. 
THE COURT: That is what I am talking about, that 


reqvires staying the Secretary's order. 


iR. LA PARO Yes, Your Honor, in other words, 
extent 19 days to 45 days. It is not effectively 
steying the order, it is exce; 


the removal from the time limit that 1.3 been set down 


by the Secretary. 
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THE COURT: But it continues the Secretary's 


= 


liability? 


MR. LA PARO: Yes, Your Honor. 


Tit COUT. : %I am more concerned about the patients! 


being 2m °.>% 1 1S. 


iM i tile But, Your Honor, it is only proper 


t} , .-tetary's liability be continued, because 
Wc ed £or a period. 
THE VOURT: I want to see these people out. 


MR. LA PARO: I understand that, Your Honor, but 


the least that the law recuires is that we be allowed 
30 days in which to accomplish that. Even the Secre- 


tary recognizes that as a necessity. However, for il 


YT am inclined to think that rather 
than embroil the court in a whole car of worms of 
administrative aature, the zwo administrators can 


get together and work out the probiems. If you can't 


work out- some of the problems like that -~ it comes 
down to either you can get these people or you can't 


pays for then if you can't? My purpose is to 


enforce the Secretary's order. I think that is where 
the public interest lies. 

INSBURG: Ayain there have been timas when 
the Avpeals counsel has not gotten back with a dedsio: 
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ee 


in 30 days. Thera have been tines when we have waited 


six, seven months for a decision. If we are talking 


about irreparable injury we could be talking about 


rawr ToT) 
dale 


COURT: You have already engaged in two years 
-- let's see, 1971 to 1975, we have covered quite a 


stance already, so this is the first I have noticed 


the plaintiffs really urging speedy hearings. 
I think the -- I think I will order the Secretary 


to have these hearings. So insofar as your problem is 


MR, LA PARO: It is a problem with Case more 
urgently than it is with Phillips, because with 


Phillions we haven't been robbed of as many different 


don me, as many days, but in Case we are stuck, 
but 1£ I could without burdening the court with any 


urther contentions, if I could in one sentence burden 


you, it seems only proper to me that Your Honor, if 


————— SSS 


we were given 30 days by statute in order to accomnplis 


something, and by Your HNonor's own order we have been 
stayed for 1] days from complying with that, that we 


should be granted the total run of those 30 days. 


THE COURT: You make great sense, I will grant 


a 


you that. 


HS. BLUM: Except Your Honor has granted ten days 


, 
—o - a oo nweeenet armen —--= _ - en ae ne ae — ee pip orem ~ ele 
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tay, you want 11? 


MR. LA PARO: No, she is mistaken. 


Tits COURT: I know what counsel is talking about, 


he is talking about tolling the -- 


MR. LA PARO: The 10 days stay you have granted 
4 y 


also prevents us from doing anything with those people 


THE COURT: It doesn't prevent you from making 


4iyr 


i] 


28 until today, those are the 11 days I am talking 
about, not the additional ten. 


THE COURT: I appreciate that, so that the effect 


o£ this is that you have got -- 
MR. LA PARO: We were to have 11 days to do it 
with the exception of the 11 days Your Honor told us 


NO tO do: 26. 


THE COURT: Is there any way I can pay you for 
that time? I would much prefer to do it. I suppose 
~ could stay the sacretary's order romoving the patient 


What exhibit is the letter to the State authorities? 
(Discussion held off the record.) 
MR. WINEBURG: They were attached to our order to 
show cause, Department of Social Services of the State 


to the plaintiffs. 


eh ete EERE Or RUE a rn ene 
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MR. LA PARO: No, the 11 days I am talking, April. | 
| 


to 
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THE COURT: No, I as going to keep the pressure 


MR. WINEBURG: I have one other thing. The other 


ct 


day in chambers we talked about the Henderson Nursing 


lar 30 day order as Phillips. We 


discussed the possibility of joining them in this 


action, at least since the issues seemed to be the 


os 


sane im both and I am wondering if we could at this 
point ask to have them joined in just fore the ten day 


purpose until we get to the Court of Appeals. 


t 


vile COURT: Well, i don't know how I could do 
that. ‘They are not parties. When are they due? 


4R. WIWEBURG: May 30, no later than May 30. 


THE COURT: I don’t know of any jurisdiction I 


er ee 


have for that. 
MR. WINEBURG: We had intended originally to 
move to add them as a party plaintiff 


THE COURT: Well, what does it mean? Assuming 


the facts are comparable, youshave got a determination, | 


Ll assumes the Secretary if this determination of the 
post termination hearing is upheld, it isn't going to 


confine ,.the hearings to Case and Phillips. Everybody 


ig going to get then. 


tT yey 


MR. WINEBURG: On the other hand, if the plaintif 


contention that the plaintiffs are entitled to a 


= 


ERS U.5. COURT REPORTERS ay 
FEDERAL BUILDING i 
ALBANY, Ne t- 


0 


44 


y 
i 
| pre-termination hearing is upheld in the Cour - of i 
Appeals, and you are reversed, Henderson Nursing Home | 
9 has ! 
* i 
| 
I 
« 3 will be seriously damaged. 
* 
Rae ; - | 
4 THE COURT: I suppose they could start a suit. 
? 
5 Of course I would assume they would be in no better 
. | 
; : ; 
, position than these plaintiffs, but their rights tyould 
H 
| 
| 
be presumably be protected. 
8 MR. WINEBURG: Except, Your Honor, if we start } 
|} 
| 
9 a suit tomorrow and ask by the filing of a complaint | 
i} 
and order to show cause, by your ruling there would | 
if 
| 
ll of be no temporary injunctive relief. 
| < \) 
De | Try COURT: That's right, but they are protected, | 
| Hi 
13 Ok if I am held to be wrong we -~ they will be in the t 
3 | : 
\ 
i | game ogiti the ’ F » Phiiii ra ij 
\\ 2 IOSACLO hat Case and PNIsilps are in. \ 
| | 
Is Certainly probably a complaint should be filed, | 
iH ' 
i 
16 | that is, X don't want to appear to be advising, but i 
ii \\ 
17 | I would suppose that it is the only thing. There has \ 
ie | 
13 got to be something in front of me. 
6 i} i 
\ y i 
as Is thera anything else? | 
| i} 
H i} 
A 20 Noy there is one other thing, is there any need 
H | 
9] y ‘or staying this judgment? Now this jucgment is the t 
we \ h 
i | 
9 | Le : | 
\ judgment of dismissal. There is no need to stay that. 
} 
23 It is a judgment denying the production of the three 
1 
| 


judge court. That doesn't lend itself to a stay, and 


an | it is a judgment ordering hearings. 
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suppose that should be incorporated in the 


10 days while the matter is going to the Court of 


Appeals, because otherwise the Secretary could find 
nimself -~ unless he wants to be in that position, I 
don't know -- but he could find himself in a position 

where a hearing is requested and his 90 days is running| 


and it is appealed, it may or may not have been 


£ 


deterinined. : 
{ think as a matter of fairness I should grant . | 
a stay as to that order and paragraph as well, and the | 


hearings that I have ordered will be on *{tten ao 


within 30 @ays from date ot this order, and 
tary to grant a hearing within -. days of the date of | 


demand, and it should be under that the plu. atiffis | 


are not precluded from making a demand for the hearing | 


on the seeretary by reason of my ten day stay. So that | 


if the plaintiffs are interested in an expeditious 
disposition, they can start the ball rolling right : 
way - 


And I want to thank you all for the help given 


me. I appreciate it. Under other circumstances you 


might have received a more scholarly and better | 


supported determination, but rest assured that I have 
i i] 
read t:.e authorities, and in spite of the fact that 
part is from notes and parts from the top of my head | 
- f 
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